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COMMONWEALTH OF VIRGINIA

JENS SOERING

FII{DINGS OF TACT AITD CONCIJUSIOTTS OF LAW

ON UCTTION TO SI'PSEESS
SITATEMENrS OT $A ACCIJSBD

Facts aBd Proce,gdinqq

The defense filed Pre-tria1 motions to suppre5s insrirnlnatil!

statements made by the accused, Jens Soering' in 1986 in Londc:'

Eng1and. Evj.dence was heard on the motions in this cour! c:'

March I, 2r 3, and 5, 1990' scotland Yard detectives' the accuse:

and others testified. The focus of the statement§ was on the lnuri::

of Elizabeth Haysomrs parents in Bedford county' virqinia' in Mar::

of 1985, Elizabeth Haysom, Soering's companion at the lime' wair'=:

extradl.tionandpledquiltytoherinvolvementintheclimesa,-.:
is now serving a ninety-year penitentiary sentence' Soering'§ tr:=-

is scheduled in this court for June 1, 1990, before a jury broug-:

in from another countY '

on April 30, 1986, the defendant/ a German national' h=:

arrested with Elizabeth Haysom and both were incarcerated ::

Enqland Pending trial on check fraud charges' WhiIe incarcerai3:

the defendant was questLoned by British officials and by Rr3'::

cardner, a representative of the Bedford county sherii: :

Department, regarding the deaths of the parents of his '-:'1:

= EXHIBITIEA
ä /'
§

grirlfriend, Elizabeth HaY§om '
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The defendant was represented by a British soLicitor at a

hearing before a magistrate regarding his transfer from the prison
authority to the control of the London Met,roporitan police to
faci-litate guestioning about the Bedford, county matter. upon his
arrival at the porice station on June s, 19g6, the defendant signed
a custody form indicating that he had been provid,ed, with his rights
under British law and that he did not, want a soricitor at that
time. Elizabeth Haysom iign"a a form requesting an ,attorney and
was furnished one,

The defendant was questioned by or volunteered information to
members of the London police and Ricky cardne! on severaL occasions
between June 5, and June 9t rgg5, before he was formarly charged
in connection with the Bedford County murders.

The defendant signed several tvti.rSnda forms. counsel was never
appointed for him on the murder charqles while he was in custgdy.
HovJever, he had not been charged vrith the Virginia crimes at the
time of questioning in June, 19g8.

Findinqs of Fact

A threshold is§ue needs to be decided because it could affect
other rulings as to the voluntariness of the statements. The
evidence at the March r, 1990, hearing was in direct conflict on
this factual issue, and thus the court must make a decision based
on credibility and the totallty of the circumstances.

Jens soering testified that on the evening of the first day
he was interviewed by Bedford county authorities in Lqnd.on, a
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Scotland Yard detective, Kenneth Beever, made threats to him to th=

effect chat physical harm would come to Elizabeth l{ayson, also i:

jail, if he (Soeri.ng) did not cooperate and waiva his riqhts t:

counse I .

simplystatedffdonotbelievesoeringonthislEsue':':e
produced no corroboration, written or oral' The of f i.ce:

emphatically denied making such EtatemeBt, and the subsequent taPe:

interviews which the Court }l'stened to for five hours gave :::

suggestion that Soering lvas acting under duress at any ti:r'e'

Further, he has been previousJ'y convicted of a crime of mori:

turpitude which affects his iredibility under Virginia 1a;

Additionally, his concern for Elizabeth Haysom at the time see:r

strange since he freely implicated her in his early statements --'

Another threshold matt€r needs to be considered' and thai -;

the application of the recent United States Supreme court gase ::

United S§,ates v.., Verduoo-Urqr.lidez, -- U'S' 
- 

(Reoord' No' 
':-

L353,decidedFeb.28r1990)'lnthatca§erthecourtheldthat--:r
Fourth .Amendment did not aPply to the searqh by Amer:':=

authoritie§ of the Mexican residence of a Mexican citizen :':c'

resident who had no voluntary attachment to the United States ' :E

questionPresentedhereiswhethertbedefendantiSentltledtc.--
protectionE of Eifth and Sixth l\mendment right to counsel urde: ---l

U. s, Constitution d,uring an incerrogatlon which tooi( place ::

prison outside the United States'
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The Supreme Courtrs decision in united States v.
;urquidez appears to leave unanswered the question öf whether ariens
i abroad are protected by the Fi.f th and sixth Anenünents. Ariens who

'live i.n the Unlted statea, legally or il1egal"J.y, have arguably
, established certain ties with tbis country warant,ing extensien of
ijcertain constitutional rights to them. Aliens abroad, hovTever,

igeneralLy lack any qonnection to this country until government

iactivlty äffects them in sgBe manner.

: atUh"ugh the applicability of the ['ourth l$rendment

iabroad waE the sole issue before the court, dicta
I

attached

However ,

to an alien

i.n verdugo:

;Urouidez suggest that a different result wouLd ensue if the Fifth
or sixth ]\nendnentE were at issue. The court recognized that while
a violation of the Fourth Amendment occurs at the place of an

illegal search and seizure, vioLations of the Fifth and sixth
Amendnents take place at the tj-me of trial, Ehus, the fact that a

d,efendant is tried in tlre united states or in a court established
under its autflority appears to vrarrant extension of the foregoing
trial-related rights to a noncitizen.

Because, as yetr there is no case authority to clarify
Verd,uqo-Urquidez, this Court is not certaj.n of its application to
tbe case at bar. This Coultrs decision does not turn on the
Verduqo:JJrquidez case, hot/rever, since it finds persuasive the

argunents against application in the defendantrs briefs.
The defendantrs Si)ath Nnendrnent rlght to counsel had not

at the time the incrlminating statements were made.

he was entltled to the assistance of counseL under the
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Fifth and Fourteenth Amendments by vi'rtue of t'he oustodial

interrogetion. As the defense argues, unde! yl.iranda and Eqyards,

any waiver qf the right to counsel must be voluntary, knowing, and

intelligent relinquishment, and is appraised ba§ed upon the

totality of the qircumstances. §ince the defendant testifled and

admitted at the hearing in this court that he understood hls rights

but did not intend to waive themf the real issue heie as framed by

the def end.ant, is waiver. timited rather tban blanket waiver is

at issue.

Babed upon aLI the evidence 6gsa{ and the tapes, this court

concludes that, Jens Soerinq never delBanded Counsel before agreeing

to interrogatlon. IIe initiated most of the intervLews himself, and

he seemed quite anxious to taLk about the crimes. He h,aE never

mistreated during the interviews, and freguent brealts were taken'

There was nothing unusuAl about the p1aeE or eircumstances under

which he was guestioned except that he was already in jail because

ofaprioroffense.Hewasnotundertheinfluenceofdrug§or
alcohol or affected by any mental disability. He seemed unable or

unwillinq to discuss the details of the crime§ themselves. He

ref,used to answer que§tions a§ to such details and asked for a

Lawf,er. the interviews stopped. when he said' He never obtained a

Lawyer and. he never dj,scussed certaiD aspeqts of the ca§e. Ili

§ummary, this is lrhat occurred as thi§ court views the evidence,

Ehe United states supreme court and the vlrginia supreme couri

have recognized instances of }imited waivers of the right tc

counsel. In those cases, the defendants demonstrated a will"ingness

-tr-
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to discuss certaj.n matters with pol"ice without an attorney present
and remai.n silent as to other matters, The Courts held that these
were indeed limited waivers, and that guestioning could proceed in
regard to the matters whj.ch the d.ef endants had agreed lo discuss.

To determine whether the instant case comports with the
limitea waiver cases, a factual determination Bust be made as to
whether the defendant actually understood his rights to caunser and

jj to remain silent, and whether he waived them accorcling to the
ji standards Eet out in Zerbst and sUbsequent ca§e§. The defendant
jjwas an intel)-igent person \,rho understood. his rights to counsel and
fj right to remain sitent. The main issue is waiver.li-
\i ^a 

the time he tnaöe inculpatoly statements concernisg the\i ". Ene ttme ne tnaöe inculpatoly statements concernisg the
ilBed'tord county matter, the d,etenüant tras incarcerated on unrerated
ii "hrrg"= and had, not been formally charged with lhe murders. The

ii 
rtnnt to counseL und'er the §ixth Amenünent has been held to arisetijiat or after the time that judicial proceed,ings have been initiatedii 
-" ". q,rLsr Lrre El.me Enat judicial proceedings have been initiated

llagainst an accused, whether by way of fornal charge, preliminary
ijhearing, indictment, or arraignment, @, +g:

U.S. 180, 104 s.ct. ZZ92 (L}AA); Brewer v, Wil1iams, 430 u.S. 387,
97 s.ct. 7232 (19771. Hence, because the defendant had, not been
formally charged with the homicides, his Sixth Anendment right to

ilcounsel had not attqshs6 with respest to the Virginia charges at
ri the time of the interviews. However, for custodial interrogation,
,l h" had the right to counsel und.er the rifth and Eourteenth
rl
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i' fn the seminal case of Miranda v. Arizona, 384 u's' 436, 86
i

its.Ct. 1802 (1966), the Supreme Court determined that the Fifth
il

,l Amendnrent's prohibition against compelled sel'f - incrimination
,:
iireguired that custodial interrogation be preceded by advice to the
i

iJdefendant of his rights to remain Eilent and his rlght to the

i assistance of counsel. Custodial j.nterrogation is defined as

i,'questioning initiated by 1,aw enforcement officers after a person
I

ihas been ta)<en into custodY or otherwi§e deprived of his freedon'

i,of action in any significant way." &. at 1612. Under Miranda., the
ir
jjnro""cution may not use statements stemming from cu'todial
'iiiinterrogation of the defendant unless it demonstrates the use of
i,
irorocedural safeguards effective to secure the privilege againsl
r;'
li
ii sert - incrimination. &. at 1512. The def endant mav waive his rig'ht

i.to ,em.i., silent and his right tO an attorney, Provided the waive:
,i
il i= made knowingly and inte]ligently' Id' If' however' the

i,
l, inalviauat indicates that he wishes to remain silent, the pol-ice
t:

iirnay .rot question him. Id. Likewise, if he indicates at any time

jiana in any manner that he wishes to consult with an attorney, a1-

ii i.e ,'rl^ ^ ,r^rty| nl':+aä r.lrrt i tc li m i -iquestions must cease. Ig. The court stated that its aim :':'
t'
iimposing procedural safeguards was to assure that trthe individual'"

l,rigf,a to chooEe between silence and speech remains unfettere:

rittrroughout the interrogation process." Ig. at 1625. Thusr t|.e

irisht to counsel under the Fitth and Eourteenth Amendment-=

necessarily comprehends the light to consult with counsel prior t:

questioning as well as the riEht to have counsel present during ar'i'

questioning if the d.ef endant so deEires ' !1' at t525-26 '

-7-
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the defendant may waive his rights to remain silent and to be

represented by counsel, provided the waiver is made voluntarily,
iiknowingly, and intelligently. Miranga, 85 s.ct. at 1.61.2. The

isupreme court in io-hnson v. zerbs.t, 304 U.s. 458, 5g s,ct. 1019

;1 (1938), defined waiver as 'an intentional retinguishmenr ori:
j;abandonment of a known right or privilege.'r 5g S.Ct. at 1023,Jv e.wrr. aL ÄVrJril
ilChere is a presumption against waiyer. Ial. If the defend,anti-
i.

i;rnqlcates ln any manner, at any stage af the proce§E, that he

'I
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ii
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I:l
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il
ii
rj
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,l
il

wishes to consuLt with an attorney, questioning must cease.

where
,l
iidefendant had maale an unqualified request to have counser present
'iii -...-" --ilauring g1 custodial interrogation, a valid waiver could not be
ii

ijestablished by showing that he respoBded to porice-initiated
ilinterroqation after being advlsed of his rights (emphasis added),
liriEdwards agreed to submit ta questioning by the pollce after having

been read his rights. Id. at 1882. He subsequently indicated that
he wanted an attorney, and guestioning ceased. Id. The next
morning, he was que§tioned by two detectives whQ were unaware of
his previous request for counsel (emphasis added), and he

thereafter gave an incriminating statement. J§, ghe United States
supreme court found. that Edward,s had asserted his rights to counsel

and to remain silent upon his arrival at the police station, and

that he did not waive those rights on the following day lrhen he

responded ta the detectives' queEtions. fd, at 1gg3-94.

-8-
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The court in Edwarg,s reiterated the regulremeBt that a waiver

of the right to counsel must ',not only be voluntary, but must also

constitute a knowing and intelligent relin{uishment of a known

right or privilege, a matter which depends in each case upon the

particular faits and Circumstances surJQunding that case, includ,ing

the background, experience, and conduct of the accused' "t I(l' at

1884 (citations omitted) ' The court also noted that the

voluntariness of an admission and whether a knowlng and intelligen:

waiver has been made are separate inquiries' Id' once an accusei

has expressed his desire to deal with the police only througi.

cQunsel, he is not §ubject to further interrogation by the

authorities until counsel has been made available to him, ulrless

theaccused,4imselfi4,itiatesfurthercommunicatigfr'exahanqgs'c:
rd, at 1885 (emphasis added). Th.e

eourt noted that if Edward§ had initiated the meeting with ti':

detectives on the morniEg following hi§ incarceration, "nothing ::

the Fifrh and FQurteenth Amendnents would prohibit the police fr::

merelytisteningtohi§voluntary,volunteeredstatementsandusi:":
them against hlm at trial. Id. There are obvious faslual

distinctions between this case and Edwards'

Vlhether thele has been aR intelligent waiver dePends upon t':'

particular facts of eash case, rrincluding the backqroun:

experience, and. conduct of the accused," Johnson v. Zerbst, ii

S,Ct. at 1023. The Court has adopted a two-part inguiry in::

whether an accused has waived his right to counseL;

First, the relinguishnent of the right mu§t ha-ve been
iJiüni.tv it the i"tt. that it was the product of a free

-9-
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and deliberate choice rather than intimidation, coercion,
or deception. Second, the waiver ßust have been made witha ful1 awareness of both the nature of the risht beino
abandoned and the conseguences of the decision tL abanaoiit. only if the tttotality of the aircumstances
surroundinqr the interroqationrr reveal both an uncaerced.
choice and the requisite Ievel of comprehension may a
court preperly conclude chat the Miranda rights have bäenwaived. Moran v. Burbipq, 475 u.s-i7, f de s.öt. rils,
1141 ( r9e6--j-l.iffi*€fü;'Zm-ittea) .

In examining tbe totality of the circumstances surrounding a

waiver, a court must consider a myriad pf factors, lncludlng the

defendantts aqe, intelligence, background and experience vrith the

crj.minal justice system, the purpose and flagrancy of any pslice
misconduct, and the length of the interview.

The defense argues that the initiaL statenent given by Soering

taints the other statements, Since there was no coercive cond.uct,

this argument is refuted by the holding in oreqon y. ELst_ad, 470

u.s. 298 (1985).

after the suspect was advised of his rights, he told police on

three occaslons in the same day that he wouLd talk to them about

the incident but would give no written statement wLthour an

attorney present. fd. at 830. The trial court found that Barrett,s
decision to make no written statement without hj"s attorney
indicatetdl that he und,erstood flom haviyrg his rights read to him

that he was under no obligation to give any statement. Id. at 830-

31. fhe Supreme Court agreed that Barrett had made clear his
willingness to talk to police, and it founat no indication that, his
waiver of rights was other than voluRrary. Id. at 831. The court
further noted that Barrettrs limited requests for counsel,:

-10-
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were accompanied by affirmative announcements of his
willingness to speak with the authorities, The fact that
officials toek the opportunlty provided by Barrett to
obtaln an oral confession is guite consistent with the
Fifth Anen&nent. the

empnas Is

Id. at 832. The parameters of Barrettrs limited request did not

render it equivocal or arnbiguous. Id. Furthermore, the court

found that the distinction drawn by the suspect, between written and

oral statements was itrelevant to the guestion of the exj-stence of

a voluntary waiver, rd. at 832-33'

(5th cj.r. 1984), the defendant, after being advised of his rights,

told police that he would declde which questions to answer,

exercising this option at such times as he chose. Id' at 948. the

d.efendant subsequently made inculpatory statements which were

admitreai at trial. The Fifth circuit noted that:

if an accused equivocally invokes the right to cQunse],
future questioning of the suspect must be limited to
clarifying whether the person wants to consult with an
attorney, Further interrogation ca$not be used as a means
of el,iciti.ng any incriminating statements frgm the
suspect relating to the subject matter of the
interrogation.

ral. (citins uniteg. states v. qherrv, 733 F.2d1L24, 1130 (5th cir.
Lg84) ). The Fifth Circuit found rhe nolding in cheqfv inapplicable

to the issue j.n J.erlllE, notLng that Jardina never requested thai

counsel be present at the ongoing guestioning' fd. at 949. The

defendant I'stated without the slightest ambiguity that he wouli

then and there answer Some guestions but not others. rr Id.

Accordingly, his stat,ements and actions dld not invoke any Present

476 "lt3g
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irigft !c counsel. Id. The Court found, therefore, that the
:]defendant had 'serectively waived his right to remain silent by
ri

lindicating that he wouId, respond to some guestions and not to
..others, and by exercising his vol-untarily created option.,, Id..-
,lBased upon the evidence at the pre-trlaI hearing, the hoLding in
lit-iJarorna ]s persuasive. ,Jens soering understood his right to remaln
l

isile$t. He vlas in selective control during the interviews.'

i 
,n Unit@d S,tates v,r Eirin, 778 g.Zd.722 (1Lth cir. 1985), rhe

,.defendant was advised of his rights pursuant to Miranda but refused
.to sign a waiver formrruntil an attorney told him to sign it,'r rd.

,; aE 727. The defendant thereafter responded to questions regarding
i
.ihis business and lnterests, but refqsed. to tark about his brotherj

lwithout En attorney present, !!!. at 729. The ELeventh Circuit lound

,ithat refusal to sign a waiver of rights form without an attorney,s
.iguidance did not amount to an affirmative request for the
assistance of counsel at that time. rd, The court recognized that

jthe defendantts decision to selectively ansrder questions exsruding

. 
specific inqulries related to his brother Ievid.enceId] his

,;undqrstand,ilg that he [wasJ not obligated to respond to any
jquestion, either with or without the presence of an attorney. rd,

i:

i rhus, the court held that the statements were not obtained in
i

.;violation of the defendantrs rights and could be used at trial.
' [he supreme court has herd that whenever the state bears the
'burden of proof in a motion to suppres§ a statement that the

:- , -'qunqyE y., ComTg_nrdeq1t}, 6 v.L,R. . 1890 (Court of Appeals
;Apri1 3, 1990 is not relled upon since it is now scheduLed-ior a:irehearinq en banc.i-

:l
I .^i -Lz-
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defendant claims was obtained in violation of Miranda, the state

need prove waiver only by e preponderance of the evidence. Colorado

v. conne]Iv, 479 U.S. L57, LO1 s.Ct. 515, 523 (1986). fhe burden

of proving waiver seems to be the same ln Virginia. Bo§,qgrs v.

Virqinia, 227 Ya. 505, 508 (1984).

In 4g!ry,_§§Clg@, 486 u.s. 67s, 108 s.ct. 2093 (1e88),

cited by the defense, t[e defendant $ras arrested at the scene of

the crime and advised of his rights. He indicated that he wanted

a law)iter before answering any guestiotls. subseguently, while in
cqstody and after waiving his right tö courtselr he was interrogated

by an officer who eras unallare of his reguest for counsel about a

different offense. Ihe court held that the rule of Edwalds v.

Arizona barred police-initiated interrogation following a suspectr s

request for counsel.

The SgefijFg case differs from Roberson on several grounds,

First, it is unLikely that the defendant has a Sixth Amendment

right with respect to the check fraud charges brought against him

by Enqland, Rights under the united states cönstitution extend. to

nonqitizens abroad in aertain situations, but only hrith respect to

charges of violations of United States 1aws, Second, even if the

defendant had Sixth Amenünent rights regarding the English charge§,

it does not appear anynhere in the record thEt he fefused to answer

any guestions concerning those charges without a lawyer present.

Roberson stand.s for the proposltlon .that where a person in custody

has requested the assistance of cqunEel after being charged with

an offense, the poJ.ice-initiated interrogation of hin regarding an

47A .1.11
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l

ll

;, 
unrerated investigation Ls prohibited.. As mentioned above, it

ii

,i 
apnears that the defendant in the instant case §as entitred, to the

,1 protection of the Fifth Anend.Tent by virtue of his being in
ir custody, but there rdas no blanket lefusar. by soering to answer anyii

1, Euestions without a lawyer.
':
ir

lr

|:

'i202 Ya. 207.

'i Presumptton
rl

I , soering,

ii court on

Conc lusion
It was the burd,en of the Commonwealth to prove by a

liprenonderance of the evidence that. the statements were voruntarily.
il
ii n-i 

^^- 
!, 

^^Fi^n.,^-'r 
!!-CoJrmonwea,lth, 220 va. 46, 234 ya. t7Z (1979), and thel.

l' commonweaLth must offer corroboration. phillipF v. commonwealth,

By written and oral evidence it has done both. Any

against effective waiver has been overcome. Jens
a highly intelligent person with l:revious experience in
unrelated check fraud chargeE, admitted. his knowledge of

i Miranda rights in Engrand and while testifying in this court. He
ill'sel.ecti"vely waived his right to counser and right to remain silent
l:
:rwhen he freely discuss.ed certain aspects of the crime with the
jipolice- He initiated most of the interviews. As to other§, he
i

iiparticipated freely even playing ilword ganesrr with the police on

'ioccasion. rhe police guestioning was persistent, but the police had
,l
iiu right to aggressively rry to solve the orimes withini!

liconstitutionar rimits. Jens soering made rimited requests forlr

ijcounsel and decided for himserf where the limits wourd be, rhisil

;iCourt finds from the tapes and the evidence that Jens Soering
ii
;ianswered certain guestlons and volunteered other ansi.rers with furr
t:

lt -14-
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knowledge of all hiE constitutionaL rights' As to other guestionE,

he chose to rematn silent and reguested an attorney. Transcri.pts

of evidence show that in such lnstances guestioning stoppe( as tc

such questions .

This court finds that Soeringts statements were rrthe product

of an essentially free and unconstrained choice and were not

produced by coereion in which his will lias overcome and his

capacity for self-determination critically impaired . . " See

coodwin v. corunonwealth, 3 va. App. 249,349 S'E.2d 161 (1986),

For erhatever reason, Jens Soering seemed anxious in England

to implicate himself to a certain point in tbe crimes and then

stop. He adrnitted beinq at the murder scene but refused to saY

whether he was the killer. A jury must decide that. under

authority cited here and in counsel brief§, he made an effective

limited waiver.

Ehe defendant made six statements. The thircl, fourth and fifth

§tatements were taped. The last statement eras not taped at the

defendantts request. There vrere three statements given on Juna 5,

1986, beginning respectiveLy at 3:35 P.ß,, 6:00 p.m., and 8:05 p.m.

on ilune 6th, 7th and 8th, 1986, there wa§ one statement given each

day-

fhis court finds that the l.aEt four statements were inielatei

by the defendant. Because of concern for the reliability ani

accuracy of unrecofded statement§ made without the defendant's

-15-
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only the last four EtatementF i.rill

trial .

be admitted as evidence
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